INTELLECTUAL
VENTURES

BY ELECTRONIC MAIL TO : Nicholas_A. Fraser@omb.eop.gov

BY FACSIMILE MAIL TO : Nicholas A. Fraser; Fax: 202-395-5167.

SUBJECT: 0651-00xx Board of Patent Appeals and Interfeesn&ctions Comments

Nicholas A. Fraser
OMB Desk Officer
Office of Management and Budget

Comments Regarding Proposed Ex Parte Appeals Rul&€ontrolling Board of
Patent Appeals and Interferences Actions

Dear Officer Fraser:

Intellectual Ventures, LLC appreciates the oppatyuto respond to the PTO’s
Supporting Statement (OMB Control No. 651-00xx)na#l as Federal Register/Vol. 73, No.
111/Monday, June 9, 2008, Notice regarding thetatiain to comment on the new information

collection regarding proposed new Board of Patgpietls and Interferences rules.

Background on Intellectual Ventures, LLC

Intellectual Ventures, LLC, (“IV”) is a company thavents and invests in invention.
IV’s inventors include many of the significant inrators in the United States spanning many of
the art groups of the U.S. Patent and Trademarik®©ffPTO”). IV’s patent prosecution team
has hundreds of years of cumulative experiencaiern prosecution, patent evaluation,
licensing, and enforcement. While IV is a smalinpany it is a large prosecution customer of
the PTO, filing several dozen applications per rhartd having several hundred cases in active
prosecution. IV’s interests are aligned with tieO™s role in:

a. promoting innovation;

b. encouraging early and complete disclosure aéntiens; and

c. rational, efficient examination that produceslgy patents.



lllegality of Proposed Ex Parte Appeals Rules Undefhe Paperwork
Reduction Act

The PTO Failed to Comply with Executive Order 12,86

Executive Order 12,866 establishes the guidingciples that the United States Patent
and Trademark Office (PTO) and other agencies follstv when developing regulations,
including encouraging the use of cost-benefit asialyisk assessment, and performance-based
regulatory standardsSee Exec. Order No. 12,866 (Sept. 30, 1993) as amebgé&tkec. Order
No. 13,258 (Feb. 26, 2002) and Exec. Order No.Z3(dan. 18, 2007). Executive Order 12,866
further establishes the regulatory planning prof@sseach agency, delegating authority to the
Office of Management and Budget (OMB) to coordiregency rulemaking efforts with the
regulatory priorities of the Presiderfieeid. Sec. 2(b). Executive Order 12,866 also expangls th
roles of OMB in rulemaking through a centralizediegv of regulations, whereby OMB acts as
gatekeeper for the promulgation of all significaniemakings.ld. By certifying its
“economically significant” information collectiors&not significant,” the PTO evaded
Executive review under Executive Order 12,866.

A. Because the Annual Effect of the Proposed Informatin Collection Exceeds
100 Million Dollars, and Because the PTO ImproperlyCertified to the Office
of Management and Budget that the Proposed Informabn Collection was
“Not Significant,” the PTO Failed to Comply with Executive Order 12,866

The PTO improperly certified to OMB that the propd€x Parte Appeals Rules
(“Proposed Board Rules”) were “not significant” tbie purpose of Executive Order 12,866,
even after the PTO’s own estimated burden demdasitthat the proposed information
collection was “economically significant.See 73 Fed. Reg. 32938, 32972 (June 9, 206:8);
also 72 Fed. Reg. 41484 (July 30, 2007); 73 Fed. R2553, 32560 (The PTO reported an
annual burden estimate of $239,907,450 for thegwegp information collection).

Under the Paperwork Reduction Act of 1995 (the “Aahd OMB's implementing
regulations at 5 C.F.R. part 1320, the PTO’s predasformation collection is subject to review
by OMB. 44 U.S.C. Chapter 35 (1995); 5 C.F.R. R8&0 (1995); Public Law 104-13 (May 22,
1995). Accordingly, the PTO must adhere to themaking procedural requirements of the Act
and Executive Order 12,866. One such requirensethigit the PTO must provide a specific,



objectively supported estimate of the burden besotemitting the proposed information
collection to the Director for review. 44 U.S.C3806(c)(1)(iv). Executive Order 12,866
requires the PTO to account for the economic edfettts proposed information collection and
to determine whether such effects are “economicadjgificant”. Exec. Order No. 12,866,
Sec. 1.

An information collection is “economically signifat” if, among other things, it is likely
to have an annual effect on the economy of 10danilliollars or more, or adversely affect in a
material way the economy, a sector of the econ@mogductivity, competition, jobs, the
environment, public health or safety, or statealpor tribal governments or communities. Exec.
Order No. 12,866, Sec. 3(f)(1). An “economicaliyrsficant” information collection is subject
to Executive review by OMB under the Executive @rdel. Sec. 6(a)(3)(B). But the PTO’s
illegal certification to OMB of “not significant’dr its “economically significant” information

collection allowed the PTO to evade Executive remimder Executive Order 12,866.

1. The PTO’s Own Estimates Exceeding 239 Million Dolles
Demonstrate that the PTO Failed to Adhere to Rulemiang
Procedures Under the Act, and Failed to Comply wittExecutive
Order 12,866 Requiring Executive Review of Informabn Collections
Having an Annual Effect on the Economy of $100 Miibn or More

The PTO’sown annual estimated burden establishes that the Ril€ to comply with
the requirements of Exec. Order No. 12,866. Acdogrtb the PTO’s own estimates released on
June 9, 2008, and reiterated in its recently rel@&upporting Statement, the total respondent
cost burden for the proposed information colleceaneeds 239 million dollars, placing the
economic effect of the information collection irethighest burden category. 73 Fed. Reg. at
32559-32561see also PTO’s Supporting Statement at 21. This estimsti@bdishes that the
PTO illegally certified the proposed informatiorlleotion in thelowest burden category of “not

significant.”

The PTO’s estimate of $239,907,450 (Table 5, PTRgporting Statement at 20-21) did
not include the PTO’s total estimated non-hour testien associated with Notice of Appeal and
Request for Oral Hearings of $1,772,890 (Tabliel6at 21), Postage Cost of $263,721 (Table 7,
id. at 22) and $16,585 (Tableid, at 23), Filling Fee Cost of $12,645,340 (Tabléd8at 22)



and $14,223,870 (Table 1@, at 23) and the Federal Government’s Processin@andkn Cost

of $556,925 (Table 11d. at 24) and $56,543 (Table 1d, at 25). This additional cost would
bring the PTO’s estimated total respondent cosddrufor the proposed information collection

to over 269 million dollars ($239,907,450 + $1,Ba0 + $263,721 + $12,645,340 + $16,585 +
$14,223,870 + $556,925 + $56,543 = $269,443,3ZH)s estimate -- exceeding 269 million
dollars -- is far in excess of the 100 million @olthreshold and demonstrates that the PTO failed
to properly certify its proposed information colien as an “economically significant”

regulatory action. Accordingly, the PTO failedcmmply with Executive Order 12,866 requiring
Executive review of information collections haviag annual effect on the economy of $100

million or more.

Consequently, the PTO'’s failure to provide thesareges to OMB during its initial
submission of the proposed information collecti@iong with its failure to certify the proposed
information collection as “economically significarillowed the PTO to evade review under
Executive Order 12,8665ce 73 Fed. Reg. at 32972.

Il. By the PTO’s Own Admission, a Number of the ProposeBoard Rules are Directed
at Correcting Inefficiency and Quality Problems inthe PTO’s Record Keeping
Procedures by Shifting the Paperwork Burden to théPublic and Requiring the
Collection of Information Reasonably Accessible tthe PTO

According to the PTO, “the amended rules are exgktt reduce delays due to return of
appeals to examiners (a major source of delayppeals).” PTO’s Supporting Statement at 12;
seealso 73 Fed. Reg. at 32938. The PTO attributes theseagssary returns to “many appeals
wherein the evidence relied on by the applicanttaecexaminer did not correspond” (PTO’s
Supporting Statement at 13-14). The PTO alsossthtd many returns were also generated by
the fact that “former Rule 37(c)(1)(v) requireduarsnary that was often misunderstood by both
examiners and applicants. As a result, the Boadddarder many returns so that a
supplemental appeal brief could be filed which cbetpwith the summary requirements. It is
expected that the requirement for a claim and drgwnalysis will (1) allow applicants to more
effectively present the information that was forimeequired by the summary, and (2) lead to
fewer appeal brief returns. Therefore, the utiifhe information does, in fact, outweigh the

burden.” PTO’s Supporting Statement at 14.



This set of statements by the PTO highlights tle& £ understanding that the PTO has
regarding the actual effect of the Proposed Boang$R As discussed in more detail in Section
[1I(A) below, the PTO does not evince an undersitiagaf the fundamentals of the actual
practiceof patent law. Consequently, the PTO greatly vestenates the public burden of its
proposed information collection and rule makingr Example, during an appeal, the PTO and
the attorney for the applicant shoulder differemtdens and showings. For one, an applicant is
entitled to a patent unless the patent applicdads to meet one or more of the requirements of
the patent statuteSee 35 U.S.C. § 102 (2003). It is the PTO’s burdepriffer evidence
establishing @rima facie case of unpatentabilitySee In re Oetiker, 977 F.2d 1443, 1445 (Fed.
Cir. 1992). If the PTO satisfies its burden, tiie® burden shifts to the applicant to proffer any
evidence to the contrary. Accordingly, becausthese differences, it is highly unlikely that an
examiner and an attorney for an applicant would egeee on what evidence might or might not
be relevant to the issues of patentability. Counsaty, there are many disagreements between
the PTO and prudent practitioners as to what shapiebar in the summary. Since the Claim
Support and Drawing Analysis Section of the Prodd3eard Rules actually seek to entice a
client to make more admissions against client @gesrthan the former “summary” rule, it is
likely that contention over such rules will excebdt of the current (illegal) “summary”. Thus,
far from the “utility of the information collection. outweighing the burden” as the PTO states,
exactly the converse will occur: contentions over €laim Support and Drawing Analysis
Section will actually increase beyond that assediatith the former rulesée, e.g., discussion
in Section 1I(A)(1) below).

In addition to the foregoing, the PTO attributesines of Appeals to examiners to
“earlier versions of declarations [and other evidgrihat were [should have been] rejected for
deficiencies” showing up at the Board (PTO’s SupipgrStatement at 13). The PTO’s response
to this is to force applicants to re-submit comépreviously submitted evidence to the Board.
In other words, to correct for these inefficieneyajuality problems associated with the PTO’s
own record keeping procedures of documents andmé#ton already collected from the public,
the PTO now proposes to shift the paperwork buodenganizing and preparing these
documents to the public by implementing Proposedr&&ules 41.37(t) and 41.37(u) which

require duplicative resubmission of documents #natalready part of the record. Specifically,



Board Rules 41.37(t) and 41.37(u) require infororatollection, such as affidavits,
declarations, and other evidence, as well as cafiesders and opinions that the PTO admits is
duplicative information reasonably accessible ®RAG, and all of which is unnecessarily
duplicative in violation of Section 3506(c)(3)(Bfthe Act.

In response to a comment pointing out the appata@plication of information associated
with this requirement (Comment 3, PTO’s Supporttgtement at 13), the PTO alleges that this
duplicate information collection is not unnecedgatuplicative because it attempts to ensure
“that the Board’s administrative intake staff reveeproper copies of the evidence supporting the
arguments on appeal”, and because it “preventpdhel of judges from reviewing earlier
versions of declarations that were rejected foicaicies.” PTO’s Supporting Statement at 13-
14. Again, we point out that it is the PTO'’s resgbility to proffer evidence establishing a
prima facie case of unpatentability, and it is the PTO’s restality to provide the Board with
evidence supporting an examiner’s position. Inwaé the Duties of Advocacy and
Competency of both the PTO and the respective btats it would be contrary to a
practitioner’s duties and obligations to the apmticfor the practitioner to comply with Board
Rules 41.37(t) and 41.37(u), which essentially am®to an attorney/agent making the PTO’s
case for them or repairing an improper case foPth®, neither of which is allowable under the

Duties governing attorneys/agents.

II. PTO’s Proposed Board Rules Violate the Paperwork Riuction Act

The Proposed Board Rules include information ctibecthat is illegal under Section
3506 of the Act. Section 3506(c)(3)(C) of the Aequires the PTO to certify that its proposed
information collection reduces the burden on pesgmoviding the information to or for the
agency, including reducing the burden of smalltesti 44 U.S.C. § 3506(c)(3)(C). But the
Proposed Board Rules forming part of the PTO’s psep information collection are peppered
with waiver of rights provisions that will likelywcrease the information collection burden in

violation of Section 3506(c)(3)(C) of the Act. Thwaiver of rights provisions in, for example,

1 As stated by the PTO “The appendix requirementsilet 41.37(t) and (u) mean that in some instances
the applicant will submit duplicate information thsireasonably accessible to the agency.” PTQOpp8rting
Statement at 13.



Proposed Board Rules 41.31(e) and 41.37(0)(2),ledwpith the format requirements of
Proposed Board Rule 41.37(v), will necessitatefitimg of multiple appeals in each case. These
multiple filings will increase the information celttion burden in violation of Section
3506(b)(3)(C) of the Act.

Section 3506(c)(3)(B) of the Act requires the PB@ertify that its proposed information
collection is not unnecessarily duplicative of imf@mtion otherwise reasonably accessible to the
agency. 44 U.S.C. § 3506(c)(3)(B). But the PTRrgposed Board Rules 41.37(t) and 41.37(u)
require information collection, such as affidavidegclarations, and other evidence, as well as
copies of orders and opinions reasonably accedsilthee PTO, all of which is unnecessarily
duplicative in violation of Section 3506(c)(3)(Bf)the Act.

Accordingly, the Proposed Board Rules include imfation collection that is illegal
under Section 3506 of the Act.

A. The Duplicate Effort Required to Preserve Legal Rigts in View of Repeated
Statements of Waiver in the Proposed Collection Ineases and Duplicates
the Information Collection Burden on the Public inViolation of Sections
3506(c)(3)(B) and 3506(c)(3)(C) of the Act

The PTO’s waiver of rights provisions in the Progeb8oard Rules, coupled with its new
appeal brief formatting requirements, will resuliain increase to the information collection
burden in violation of Section 3506(b)(3)(C) of thet.

The Proposed Board Rules impose extensive formatireaments to the appellant’s
appeal brief. These include double-spaced andoit-font formatting requirements, and a 30-
page limit for the Grounds of Rejection, Statenwdrfacts, and Arguments Sections of the
Brief. 73 Fed. Reg. at 32951 (amending 37 C.F.RL.87(Vv)).

The Proposed Board Rules also include onerous wafugghts provisions in Proposed
Board Rules 41.31(e) and 41.37(0)(2). For exantpéeProposed Board Rules require
appellants to explain why the examiner is belieteeldave erred as to each rejection to be
reviewed. 73 Fed. Reg. at 32938. Importantlyyargnts not made are waiveld.
Furthermore, the Proposed Board Rules provideaimaiargument raised in a reply brief that is

not responsive to a point made in the examinerssvan will not be considered and will be
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treated as waived. 73 Fed. Reg. at 32945-46 (Iyrk008). The PTO has stated that it intends
to strictly enforce the waiver provisions of itsoposed Board Rules. 73 Fed. Reg. at 32939.
The PTO has also stated that it intends to impaset®ns on appellants who fail to follow the
Proposed Board Rules. 73 Fed. Reg. at 3288831s0 73 Fed. Reg. at 32945 (amending 37
C.F.R. § 41.56).

As noted herein, the Proposed Board Rules requagiponers to take positions adverse
to clients’ interests and include several significaew onerous waiver of legal rights provisions.
In contrast, the PTO also charges attorneys andtageth affirmative duties to safeguard
clients’ legal interestg$. In discharging these affirmative duties, the Bsgul Board Rules will
give rise to attorney, agent, and client time, gffand costs far in excess of the PTO’s estimated

public burden of the Proposed Board Rules.

For example, because of the legal implicationgHerwaiver of rights provisions in, for
example Proposed Board Rules 41.31(e) and 41.2j(@){d because of the appeal brief format
requirements of Proposed Board Rule 41.37(v), andleiw of the affirmative duties of zealous
advocacy and competency imposed on attorneys/aggite PTO, a prudent practitioner will
typically need to file an appeal plus one or maetinuing applications, and/or will need to
parse out the claims under rejection into multggeeals to preserve legal rights while satisfying
the requirements of the PTO'’s information colleat{or, at least, extensively advise clients
regarding the same). This duplicative effort wiltrease the information collection burden in
violation of Section 3506(b)(3)(B) and 3506(b)(8)) (of the Act.

2 As examples of the referenced duties, the PatehTeademark Office Code of Professional
Responsibility places these affirmative duties thoraeys and agents:

Affirmative Duty One: “A practitioner should repesd a client zealously within the bounds of the.faw
(37 C.F.R. §10.83);

Affirmative Duty Two: “Representing a Client Zeaky . . . (a) a practitioner shall not intentiogall
... (3) Prejudice or damage a client duringdberse of a professional relationship, except gsired under this
part.”( 37 C.F.R. § 10.84); and

Affirmative Duty Three: “A practitioner should reggent a client competently” ( 37 C.F.R. § 10.76).

8



Another consequence of the appeal brief formatiregquents and the waiver of rights
provisions of the Proposed Board Rules is a liketyease in the burden to other federal
agencies and the federal courts from applicantsrsgalternative ways to preserve their legal
rights while satisfying the requirements of the PSi@formation collection (or, at least,
extensively advise clients regarding the same). ekkample, applicants will likely wish to
preserve their legal rights by having a court ofegal jurisdiction take a frestle novo, look at
the PTO’s refusal to grant a pateisee 35 U.S.C. § 145 (2003) (“An applicant dissatisfieith
the decision of the Board of Patent Appeals anerletences in an appeal under section 134(a)
of this title may, unless appeal has been takéhedJnited States Court of Appeals for the
Federal Circuit, have remedy by civil action agathe Director in the United States District
Court for the District of Columbia”)gee also Gould v. Quigg, 822 F.2d 1074, 1076-77 (Fed. Cir.
1987). Consequently, the number of a civil actionder 35 U.S.C. § 145 against the Director
of the PTO in the United States District Courtttog District of Columbia will likely increase,
impacting the resources of the United States Ris@Gourt for the District of Columbia. This
duplicative effort will likewise increase the infoation collection burden in violation of Section
3506(b)(3)(B) and 3506(b)(3) (C) of the Act.

The rationale proffered by the PTO in support efaiherous waiver of rights provisions
of Proposed Board Rules 41.31(e) and 41.37(0)(@)itarformatting requirements of Proposed
Board Rule 41.37(v) is that “[m]ost appellate bediensider only arguments presented in an
appeal brief” and “that arguments which could hbgen made on appeal, but are not made, are
waived.” PTO’s Supporting Statement at 13. Cawtta its name and the PTO’s proffered
rational, however, the Board of Patent Appealslatetferences is more akin to a court of first
instance than a court of limited jurisdiction. g patent prosecution, the examiner bears the
initial burden of proving @rima facie case of unpatentabilityn re Oetiker, 977 F.2d 1443,
1445 (Fed. Cir. 1992). Moreover, the initial deteration and judgment of whether the
examiners meet this burden is determined by ndmer dhan the same examiner. Consequently,
the Board of Patent Appeals — analogizing to aic@hlaw setting -- is the first independent
judge of the government’s effort at establishingiana facie case of unpatentability. That is,
under the PTO system, the Board really is the amiuitst instance in that, prior to Board review

the government advocate (patent examiner) hasquslyi sat as a judge in his own case. This



brings to mind Alexander Hamilton’s Federalist pagnark that “No man is allowed to be a
judge in his own cause, because his interest waari@inly bias his judgment, and, not
improbably, corrupt his integrity. With equal, naith greater reason, a body of men are unfit to
be both judges and parties at the same time.” rebstePaper 10. Accordingly, insofar as that
in a very real sense a patent examiner does ssra@gualge in his own case and/or is both judge
and party at the same time, it is very clear thatBoard is not an appellate authority at all,ibut
rather more akin to a court of first instance (@lthh still less than a court of first instance unde
the law, the Board sustains the same burden asxdrainer and hence is likely less unbiased
that a trial judge). Consequently, practices/petyes accorded true appellate bodies are
inapplicable to the Board, which we have shown ielnmore akin to a court of first instance

than an appellate body.

Because the Board really is a “court” of first axste, and not a true appellate body, the
PTO justifications based on the brief formattinguieements and procedures of an appellate

court are inapplicable to procedures before thadoaPatent Appeals and Interferences.

Notwithstanding the foregoing, we point out tha¢evf the PTO were somehow an
appellate body (which it is not), the Proposed Baaites fall far short of the procedural
requirements of typical appellate bodies. Foransg, Proposed Board Rule 41.37(v)(5)
explicitly prohibits incorporation by referencettee record. 73 Fed. Reg. at 32951 -%2;also
73 Fed. Reg. at 32944-45. Rather than being ldntehe standard of explaining “why the
examiner is believed to have erred” as require@imposed Board Rule 41.37(0) (73 Fed. Reg.
at 32942see also PTO’s Supporting Statement at 7), Appellate coamtsoften tasked with
deciding whether the court below made the coreggalldeterminationsSee e.g., Moore et al.,
Patent Litigation and Strategy 718-719 West Grod@32(1999). Thus, even if the PTO were an
appellate authority, its proposed rules would bldeficient from a normal appellate authority

practice view.
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1. By Failing to Consider the Legal Implications of the Proposed
Document Collection, and by Ignoring the Time, Effot, and Cost
Needed to Comply with the Proposed Collection, theTO Greatly
Underestimates the Public Burden of the Proposed Bod Rules

The PTO greatly underestimates the public burdets @groposed information collection
and rule making. For example, a prudent practtionill likely contemplate and discuss with
the client the significant waiver implications dktProposed Board Rules and the significant
post-issuance claim interpretation/patent validgis associated with complying with these
“procedural” requirements. This will likely expetiche and resources to fully preserve client
rights. For example, Proposed Board Rule 41.3&¢iires appellants to provide a Claim
Support and Drawing Analysis section including anaated claim document where each
separately argued claim is annotated to includ@#ge and line or paragraph where each
limitation is described in the specification. Sartbe burden is on the PTO to provide claim
interpretation/analysis as part of establishingitma facie case of unpatentability, the task of
complying with the Claim Support and Drawing Anasysequirements, will likely require client
conferences to discuss the significant legal inapilons of failing to challenge the PTO on the

legality of this requirement versus challenging B3O on this burden shift.

In addition, insofar as that the law governingmanterpretation before the PTO and
claim interpretation by federal courts are radicdifferent &ee e.g., In re American Academy of
Science Tech Center 367 F.3d 1359 (Fed. Cir. 2004)) this task wilklkrequire client
conferences to discuss the significant post-issusegal risks, such as post-issuance prosecution
history estoppel, inherent in utilizing the predisdaw that governs the PTO’s claim analysis and
interpretatior? Because of the inherent risk, significant legability, and malpractice exposure
associated with such a task, this will likely indusubstantial time involvement from a partner,

3 The undersigned points out that it is the dutthefPTO to provide claim interpretation as paiitof

burden to establish a prima facie case of unpdiéitya By attempting to shift this burden frometiBoard to the
applicant via the proposed Claim and Drawing ansigsction, the PTO is directing a patent practérato act in
direct conflict of the Duties of Advocacy and Cortgreey, especially since for patent attorneys suties of
advocacy and competency extend to a post-issuamtext where post-issuance law is applied (thecisdout
which most patent applicants are ultimately mosiceoned).

11



rather than an associate, at a private firm, abdtantial time involvement from upper

management on the client’s side. No estimate sflthirden is found in the PTO numbers.

i) The PTO’S Hourly Rate Estimate is Far Too Low

The PTO hourly estimate of 310 dollars for attoshagidressing these appeals issues is
too low. As an example, to insure adequate angggrprotection for its intellectual property,
Intellectual Ventures typically employs privatenis in the upper quartiles of the spectrum for
work involving complex issues and risks, such aséraised by the Proposed Board Rules. The
American Intellectual Property Law Association’sdPAA) third quartile average hourly billing
rate for associates in a private firm in San Fregwin 2006 was 413 dollar’sLPLA Report of
the Economic Survey 2007, American Intellectual Property Law AssociatiorbReation, pg. |-

44 (July 2007). The AIPLA’s third quartile averageurly billing rate for partners in a private
firm in San Francisco in 2006 was 530 dollad. at I-30. Even in those instances where
Intellectual Ventures employs a junior level ateyrat a private firm, the additional supervisory
cost associated with the review of the junior leatdbrney’s work product by a senior level
attorney quickly exceeds the hourly estimate of @allars.

(1) Legal implications of rules requires partner level
attention, and partner level on West Coast is 500lps
dollars an hour, not 310 dollars an hour

The PTO used associate level billing rates foinitsal estimates, but, as described
elsewhere herein, the significant legal implicasiaf the Proposed Board Rules will often
require partner level attention. For a compang liktellectual Ventures, which focuses heavily

on patent rights and the licensing of same, sigaifi partner level attention is a surety.

In reality, the significant/complex impact of theoPosed Board Rules will require some
mix of partner/senior supervisory attorney and @eassociate time in almost all cases. The
revised time estimates below try to present a daibld effort to fairly estimate that mix.
However, for clarity of presentation, the followinges the PTO’s time estimates with more-
representative partner and senior associate sty just how far the PTO underestimated the
economic impact, even if the PTO’s over-simplistihformed time estimates were true.
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(2) Using PTO’s time estimates, when partner level ratef
530/hour is used, cost estimate increases from 28@lion to

410 million plus

As illustrated in Table 1, using the AIPLA’s thigdiartile average hourly billing rate for
partners in a private firm of 530 dollars and tf@Ps own estimated annual hourly burden

results in an estimated total annual cost burdeti16f164,350 dollars.

Table 1: Estimated Cost Burden Based on AIPLA’'sd Quartile Average Hourly
Billing Rate of 530 dollars and the PTO’s Own Estted Annual Hourly Burden

Estimated Estimated Estimated
Time Annual Annual
for Response Responses Burden
Item (hours) (hours)
Appeal Briefs 30 23,145 694,350
Petition for Extension of Time 15 2,298 34,470
for Filing Paper After Brief
Petition to Increase Page Limit 15 1,315 19,725
Reply Briefs. 5 4,947 24,735
Requests for Rehearing Before 5 123 615
the BPAI
Total 70 31,828 773,895
3rd quartile average hourly billing rate for parsa a private $530
firm in San Francisco
Estimated Annual Burden Cost $410,164,350

(3) Using PTO'’s time estimates, when associate leveltezof
413/hour is used, cost estimate increases from 28@llion to
319 million plus

As illustrated in Table 2, using the AIPLA’s thigdiartile average hourly billing rate for
partners in a private firm of 413 dollars resuft@&n estimated total annual cost burden of

319,618,635 dollars.

Table 2: Estimated Cost Burden Based on AIPLA’'sd Quartile Average Hourly
Billing Rate of 413 dollars and the PTO’s Own Estted Annual Hourly Burden
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Estimated Estimated
Time Estimated Annual
for Response  Annual Burden
ltem (hours) Responses (hours)
Appeal Briefs 30 23,145 694,350
Petition for Extension of
Time for Filing Paper After
Brief 15 2,298 34,470
Petition to Increase Page
Limit 15 1,315 19,725
Reply Briefs. 5 4,947 24,735
Requests for Rehearing
Before the BPAI 5 123 615
Total 70 31,828 773,895
3rd quartile average hourly billing rate for asabes in a
private firm in San Francisco $413
Estimated Annual Burden Cost  $319,618,635

i) The PTO’S Time Estimate Regarding an Appeal Briefs Far
Too Low

The statistics used by the PTO to evidence itsneséid burden demonstrate the PTO
lacks any practical understanding of the illeggblication of the proposed document collection.
More accurate estimates would account for the atlg considerations and required time
segments.

(2) generating the support documents required bpd¥ed Board Rules 41.37(n),
41.37(0), 41.37(p), 41.37(r), and 41.37(s) with ptete cites to all of the written
record (for example, Bd.R. 41.37(n) requires resigoits to support all “facts” by
a reference to the page number of the Record,ranhaide where appropriate a
citation to a specific line or paragraph and taandng figure and element
number of the Record. 73 Fed. Reg. at 32950. BHLE37(r) requires a claim
support and drawing analysis section includingramoéated claim document
where each separately argued claim is annotatet,esfch claim, to include the
page and line or paragraph where the limitatiahescribed in the specification.
73 Fed. Reg. at 32944),
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(@)

®3)

(4)

(5)

(6)

distilling complex arguments in the record®ideclarative sentences within the
30 page formatting requirement of Proposed Boaié BR1.37(v) (the cost
burden associated with this task will likely inctuthe client conferences to
discuss the significant post-issuance claim intggiion/patent validity risks

associated with complying with this “proceduraltjperement),

the time needed to assess the implicationsapfers of arguments regarding
examiner findings/positions for applications havifay instance, claims in
excess of 20 (this task will likely include cliesdnferences to discuss and advice
client regarding the implications of waiver andcagtgies in view of the same
(e.g., multiple parallel appeals and/or multiplegtiel filed continuing
applications). The cost burden associated withtdsk will also likely include

the time associated with actually filing such pigtatontinuing cases/appeals
based on, for instance, one of your average case(this is a factor associated
with the negative legal implications of waiver geated by the new illegal
Proposed Board Rules AND is part of the equatico@ated with the Paperwork
Reduction Act),

the “claim support and drawing analysis” reqdiby Proposed Board Rule
41.37(r) (the cost burden associated with this te#lkikely include client
conferences associated with the significant paatasce legal risks, such as
prosecution history estoppel, inherent in pre-isdaen analysis and

interpretation),

the time associated with complying with ProgbBeard Rule 41.37(n) requiring
that, within the 30 page limit, you have to sethidhe “scope and content of the
prior art, any differences between claims and tia @urt, and the level of skill in
the art” (73 Fed. Reg. at 32942), and

the time associated with the means or stepfplugion analysis section under
Proposed Board Rule 41.37(s) requiring (that fahesauch claim, a copy of the
claim would be reproduced indicating in bold faetween braces ({ }) the

specific portions of the specification and drawihgt describe the structure
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material or acts corresponding to each claimedtiong(the cost burden
associated with this task will likely include cltezonferences associated with the
significant post-issuance legal risks, such asqmatson history estoppel,
inherent in pre-issue claim analysis and interpicia).

Because of the inherent risk and significant |eigdility associated with complying with
the rulemaking requirements, preparing the needbrhssion under the proposed document
collection will likely require substantial time inlwvement at a partner, rather than an associate
level, at a private firm, and substantial time ilweonent from upper management on the client’s

side.

As shown in Table C-1 in Appendix C, the time aondtdurden associated with these
unaccounted for events would conservatively adddalitional 341 million dollars
($286,766,550 of additional associate time + $55,226 of additional partner time) to the
PTO’s estimate of over 239 million, and would résula total estimated annual cost burden of
over 581 Million dollars (The PTQO'’s initial estineabf $239,907,450 + $286,766,550 +
$55,200,825=$581,874,825).

Extrapolating this estimate to comport with a repreative case of 74 claifnsould add
an additional 1,056,256,793 dollars worth of assteciime and an additional 292,871,044
dollars worth of partner time to comply with theepent information collection. This would
bring the total estimated annual cost burden to av#llion dollars (The PTO’s initial estimate
of $239,907,450 + $1,056,256,793 + $292,871,0446801035,287).

As shown in Table C-2 in Appendix C, extrapolatihy estimate to comport with 37
claims (one-half of our representative case ofl@ins) would add an additional 528,128,396
dollars worth of associate time and an additiod#,435,522 dollars worth of partner time to

comply with the present information collection. i would bring the total estimated annual cost

4 Referring to Table 1-A in Appendix A, 74 claimsais average calculated on a set of 41 represeatativ
published applications.
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burden to over billion dollars (The PTO's initiadtanate of $239,907,450 + $528,128,396 +
$146,435,522+$292,871,044=%$1,207,342,412).

(1) Due to Waiver Rule Repeatedly Stressed by PTO, a
Prudent Practitioner, Based on Representative Cas#Vill
Need to file an Initial Appeal plus Some Number (g-., Up
To 74 for Our Average Application) of Continuing
Applications/Appeals

(a) For One of Our Representative Cases, the 14 pt
Double Spacing Requirement Leaves on Average
Less Than 14 pages to Discuss the Grounds of
Rejection, Statement of Facts, and Argument
Sections, Which Will Require Us to File.
Conservatively, 37 Parallel Continuing
Applications/Appeal Briefs to Preserve Legal Rights

The PTO argues that “a 30-page limit for the bwef promote concise and precise
writing.” 73 Fed. Reg. at 32938. But nothing ismnconcise and precise in describing a claim
than the claim language itself. As shown in Taklg in Appendix A, an analysis of
representative cases for Intellectual Ventures shibwat the claims of a patent application, on
average, would require over sixteen (16) out oftkiry (30) 14-point font double-spaced pages
to reproduce. This would leave, on average, feyages to discuss the Grounds of Rejection,
Statement of Facts, and Argument Sections relatinige claims than the pages presenting the

claims themselves.

Based on our experience, making an argument regpedi examiner’s failure to
establish grima facie case in relation to ONE claim typically takes,auerage, 7 pages of 1.5

line spaced, 12 pt Times New Roman textVhen these pages are reformatted to comply with

5 Seg, eg., Pending Appeal Brief in Application Number 1007072, Examiner Stephen K. Yam, in
which at least 19 claims are argued as independeaténtable and which currently entails 58 paddsline
spaced 12 pt Times Roman text. The undersignedgout that the Appeal Brief remains confidentighin the
Office, but that the Office has access to the ApBeiaf. The undersigned is expressly asking thatreferenced
Brief remain confidential, and is referencing thieebin view of his Duty of Candor. In additiorhd undersigned
notes that the referenced Appeal Brief quotes liens and the alleged prior art, since what a ezfee teaches is
a question of fact that the PTO has the burdestabéshing under a preponderance of the evideiacelard $ee
e.g., Digital Control, Inc. v. Charles Machine Works, 437 F.3d 1309, 1316 (Fed. Cir. 2006),), and which
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Proposed Board Rule 41.37(v), the page count hadloo 15 pages. Hence, in view of the fact
that half of the allotted pages would be consumetltp argue one claim, and in view of the fact
that the remaining 15 pages would need to encontpasequired “Grounds of Rejection,
Statement of Facts, and Argument Sections,” ikedy that an Appellant could argue ONE
CLAIM. Consequently, for our average represengasigplication claim sets entailing 74 claims,
we would typically need to file around 73 concutreontinuing applications, followed by 73
concurrent appeal briefs, to fully preserve cliegits in view of the fact that the current page
limitations seem likely to limit argument to onaich per apped.

Given the evolving state of case law in recent memind the corresponding uncertainty
relating to certain types of claimshe length and complexity of claiming necessary to

appropriately protect inventions will likely incrg&a This will exacerbate the conflict between

advocate has a duty to contest and/or argue uhdd?TO and respective state bar rules of competamty
advocacy.

6 The undersigned points out that they are awatelieeProposed Board Rules attempt to force
Appellants to make admissions and summaries agaiast interests (e.g., 41.37(n) recites “statenaéfiacts
should be set out in short declarative sentenceseach sentence should address a single fact¥)iew of the
fact that best practices dictate that such NOTdmede.g., best practices are to quote the claimgexhnical
material quoted by Examiner), the undersigned pant that it is unlikely that any reasonably pmntde
practitioner would comply with this illegal rule inew of the PTO’s Rules Governing the Conduct geAts and
Attorneys (e.g.37 C.F.R. § 10.83 “A practitioner should represena client zealously within the bounds of
the law.”; 37 C.F.R. 8§ 10.84 “Representing a ClienZealously... (a)a practitioner shall not intentionally ...
(3) Prejudice or damage a client during the coursef a profession relationship, except as required wter
this part.”; 37 C.F.R. 8 10.76 “A practitioner shoud represent a client competently.”)

"Seeeg., InreBilski, 2008 U.S. App. LEXIS 22479, at *205 (Fed. Cirt(0, 2008) ¢n banc) (“In
sum, this court today invents several circuitous amnecessary tests [regarding statutory subjetternand
computer related processes]. It should have mawhd that Bilski attempts to patent an abstrag.idNothing
more was needed. Instead this opinion propagatsswerable questions: What form or amount of
“transformation” suffices? When is a “representgitiof a physical object sufficiently linked to thatbject to
satisfy the transformation test? (e.g., Does oithl gign data taken directly from a patient qualdr can
population data derived in part from statistics arttapolation be used?) What link to a machirsuficient to
invoke the “or machine” prong? Are the “specificaamines of Benson required, or can a general perpos
computer qualify? What constitutes “extra-solutamivity?” If a process may meet eligibility mustes a
“machine,” why does the Act “require” a machinekliior a “process” to show eligibility? Does theewgainst
redundancy itself suggest an inadequacy in thisptexrspider web of tests supposedly “required”Hsy t
language of section 1017?")
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the PTO’s appellate brief constraints and thosertiight be considered to be reasonable and

required by prudent practice.

Notwithstanding the foregoing, the undersigned inemdvances a conservative estimate
that for a typical set of rejections, perhaps ta&nes could be adequately argued in the
proposed page limits; that is, we herein halveamimal estimates to present a conservative
estimate. Accordingly, herein we presume thafRttaposed Board Rules, in view of the
affirmative duties on attorneys/agents imposediieyRTO’s Code of Professional
Responsibility, will generate 74/2, or about 37 @ament continuing applications/follow-on
appeals briefs to adequately preserve client right®mpliance with the affirmative duties
imposed by the PTO’s Code of Professional Respditgib

(b) Also note that ethical rules/administrative law
principles require that we challenge the PTO’s
statement that multiple continuing
applications/subsequent appeals briefs on twice
rejected claims cannot be done

As noted, to preserve client rights, under the BTQode of Professional Responsibility
Governing Attorneys and Agents, an advocate wilsthigely advise clients to file some number
N (e.g., as demonstrated above 74, or, more coapesly, 74/2, or about 37 for our average
sized case) concurrent continuing applicationsageal briefs. However, the illegal Proposed
Board Rules are in association with a provision #maapplicant cannot file multiple concurrent
continuations/appeal briefs. M.P.E.P §.1204 (“Agguit cannot file an appeal in a continuing
application, or after filing a request for contiduexamination (RCE) under 37 CFR 1.114, until
the application is under a rejection”). This canifin and of itself will generate an additional

burden.

Under standard administrative law principles, andar the PTO rules of Professional
Conduct, an advocate is charged with challenginggemcy’s illegal activities in every instance,
or risk waiver of such right. See, e.g., 37 C.FSRL0.76, “A practitioner should represent a client
competently.”; 37 C.F.R. 10.84, “A practitioner sltebrepresent a client zealously within the
bounds of the law.”; see also B. Schwartz, Admiatste Law (3 ed. 1991). Accordingly, for

each of the N (e.g., 37) concurrent appeal briegsestimates herein could add an additional 15
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hours to write arguments asserting the illegalitthe Proposed Board Rules that allegedly
eliminate the right to multiple continuing applicats/subsequent concurrent appeals. However,
taking a conservative approach, below we do notimdais time although we note here that it
could legitimately be added.

(2) Taking Legal Considerations into Account
Demonstrates PTO’s Time Estimate Regarding an Appéa
Brief is Far Too Low

The above demonstrates that the additional timecased with the legal implications for
a representative case including 74 claims coulduertim 134.4 (110.5 +23.9) additional hours
per casesee Table C-1, Appendix C), the incremental time asseci with initiating multiple
parallel continuing applications and appeal breefsld amount to an additional 255.9 hours
(222.0 + 33.9) per casseg Table D-1, Appendix D). Accordingly, we think aone reasonable
estimate of the time involved in responding to A& information collection requirement could
amount would include at least an additional 39@@r& per case (135.3 + 255.9). This
incremental increase alone represents a five-amalidold increase over the PTO’s Estimated
time for response of 70 houf80+15+15+5+5) per case. See Fed. Reg. at 32560.

Even halving the number of claims to 37 claims (bak of our reprehensive 74 claim
case), the additional time associated could amimu@t.2 (55.3+11.9) additional hours per case
(see Table C-2, Appendix C), the incremental time asseci with initiating multiple parallel
continuing applications and appeal briefs could ami¢o an additional 128.0 hours (111.0 +
17.0) per casesée Table D-2, Appendix D). Accordingly, we think aone conservative
estimate of the time involved in responding to A& information collection requirement could
amount would include at least an additional 19%@rk per case (67.2 + 128.0). This
conservative incremental increase alone represe?iand-a-half fold increase over the PTO'’s
Estimated time for response of 70 ho(88+15+15+5+5) per case. See Fed. Reg. at 32560.

i) Using a More Accurate Hourly Rate and Time Calculaibn, the
Annual Burden Costs Associated with an Appeal Brieare More
Likely Over 3 Billion Dollars

Taking into account the estimated incremental imseeof an additional 390.3 hours per
case, and using the PTO'’s estimated annual nunil#gpzal Briefs filed of 23,145 would bring
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the annual burden estimate to over 3 Billion Dallaf(390.3 additional hours per response)*(the
PTO'’s estimated annual appeal brief responses,&#33+ (The PTO’s estimated annual burden
hours of 773,895)*(The PTO hourly estimate of 3blats for attorneys)].

Taking into account the halved estimated increnmen¢aease of an additional 195.2
hours per case, and using the PTO’s estimated anaoder of Appeal Briefs filed of 23,145
would bring the annual burden estimate to ovelll®n Dollars. [(195.2 additional hours per
response)*(the PTO’s estimated annual appeal tesgfonses of 23,145) + (The PTO'’s
estimated annual burden hours of 773,895)*(The Rd@ly estimate of 310 dollars for

attorneys)].

B. The New Proposed Information Collection Requires Unecessary Duplicative
Information Collection in Violation of Section 350€c)(3)(B) of the Paper
Reduction Act

To obtain OMB approval, the PTO must certify thatte collection of information
submitted to the Director for review is not, amaniger things, unnecessarily duplicative of
information otherwise reasonably accessible tatency. 44 U.S.C. § 3506(c)(3)(B).

Even absent the consideration of the multiple caatiion application filings and the
multiple appeal filings associated with the prombsdormation collection, the proposed
information collection is unnecessarily duplicatsfenformation otherwise reasonably
accessible to the agency. 44 U.S.C. § 3506(c){3)M previously noted, Proposed Board
Rules 41.37(t) and 41.37(u) require informatiorexdlon that is reasonably accessible to the
PTO and is unnecessarily duplicative in violatidrsection 3506(c)(3)(B) of the Act. This
violation is further amplified by the previouslysdussed necessity for multiple filings to

preserve legal rights in view of the waiver.

Consequently, the Proposed Board Rules includenrdton collection that increases
rather than reduces the information collection bardConsequently, the PTO’s proposed

information collection is illegal, and its preseettification is improper under the Act.
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1. Proposed Board Rules 41.37(t) and 43.37(u) Requirése Collection of
Information Unnecessarily Duplicative of Information Already in the
Possession of the PTO and Reasonably Accessibléite PTO

Proposed Board Rule 41.37(t) requires informatialiection including affidavits,
declarations, and other evidence forming part efrdtord that is reasonably accessible to the
PTO and unnecessarily duplicative in violation et&on 3506(c)(3)(B) of the Act.

Proposed Board Rule. 41.37(u) requires informatmitection including copies of orders
and opinions reasonably accessible to the PTOsandnecessarily duplicative in violation of
Section 3506(c)(3)(B) of the Act.

Consequently, Proposed Board Rules 41.37(t) argF74d). include information
collection that increases rather than reducestieernation collection burden. Consequently,
the PTO'’s proposed information collection is illegand its present certification improper, under
the Act.

V. Conclusion

Until the PTO and the proposed information collectand rulemaking comply with the
requirements of Executive Order 12,866 and the iapk Reduction Act, OMB should deny
approval of the PTO’s proposed rulemaking and mfairon collection. Executive Order 12,866
delegates authority to OMB to coordinate agencgmalking efforts with the regulatory
priorities of the President. Exec. Order No. 1B,&ec. 2(b). Executive Order 12,866 also
expands the role of OMB in rulemaking through ati@ized review of regulationd d.

Because the PTO illegally certified its highly bendome “economically significant”
information collection as “not significant,” OMB stld deny approval of the PTO’s presently
proposed rulemaking and require the PTO to comjly the assessment and certification
requirements under Executive Order 12,866, and#perwork Reduction Act.

As presently written, the PTO’s proposed informatoollection includes provisions
requiring the collection of information that is wwuessarily duplicative of information otherwise
reasonably accessible to the agency, and consdyjulagal under the Paperwork Reduction
Act. 44 U.S.C. 8§ 3506(c)(3)(B). As previously edt Proposed Board Rules 41.37(t) and

41.37(u) require information collection that isgeaably accessible to the PTO and is
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unnecessarily duplicative in violation of Section 3506(c)(3)(B) of the Act. This violation is
further amplified by the previously discussed need for multiple filings to preserve legal rights in
view of the proposed rulemaking waiver provisions. Accordingly, because it includes provisions
that are illegal under the Paperwork Reduction Act, OMB should deny approval of the PTO’s

presently proposed rulemaking and information collection.

Sincerely,

Casey Tegreene

Vice President, Chief Patent Counsel
Intellectual Ventures, LLC

PMB 502

227 Bellevue Way

Bellevue, WA 98004-5721

Phone: (425) 467-2300

Senior Patent Counsel
Intellectual Ventures Legal Services, LLC

PMB 502

227 Bellevue Way
Bellevue, WA 98004-572
Phone: (425) 467-23

nt/ Senior Patent Counsel
Intellectual Ventures, LLC

PMB 502

227 Bellevue Way

Bellevue, WA 98004-5721

Phone: (425) 467-2300
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Appendix A

Table A-1. Representative Intellectual VentureS.UWatent Applications Claim Data

Number Number of Pages Require to Compl
Representative Cases of With Formatting Requirements of
(U.S. App. Pub. No.) Claims Bd.R 41.37(v)

20050131863 57 11.5
20050132149 32 7.5
20050132415 50 13.25
20050227686 180 40.75
20050256667 180 39.5
20050267960 51 11.5
20050289122 54 12.25
20050289275 62 17.25
20060026118 123 19.75
20060026164 101 19.25
20060046707 69 10.75
20060046711 108 18
20060047433 129 31.25
20060047434 95 17.75
20060047435 20 5.25
20060055809 59 11
20060062252 89 21
20060072798 57 9.5
20060075344 88 12
20060086781 94 15.25
20060088227 75 14
20060114920 127 19.25
20060116824 194 42.75
20060117001 92 12
20060122783 87 15.5
20060178217 57 9.75
20060178967 54 16.5
20060178972 64 15.75
20060247853 56 13.25
20070013691 49 13.5
20070013692 49 11
20070036328 43 18.25
20070055450 44 16.75
20070055451 41 13.5
20070073582 54 15.25
20070078737 51 11.5
20070231188 30 6
20070255723 53 15.5
20070256071 39 14.5
20070256130 35 12.5
20070257354 42 11.5

Average 74 16
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Appendix B

Sample claim set complying with 14-point font, daibpaced, formatting
requirements of Proposed Board Rule 41.37(v).

Claim Set from U.S. Application Publication No. 20055450

1. A method comprising: defining an associatiowieetn at least two
instances of at least one treatment parametertdadst one instance of at least
one treatment characteristic, the at least onéntiexgt parameter including at least
one target-related tissue ancestry-correlated gndgent, at least one direct end
target, at least one discriminated end targetastlone direct intermediate target,
at least one discriminated intermediate targdeast one treatment agent delivery
mechanism relative to the at least one targetegélassue ancestry-correlated
binding agent, at least one treatment agent, l@aat one treatment agent
precursor, and the at least one treatment chaistatencluding at least one target-
related tissue ancestry-correlated binding sitd;assigning the association to at

least one memory.

2. The method of claim 1 wherein defining an asstoam between at least
two instances of at least one treatment paramateatleast one instance of at
least one treatment characteristic, the at leastr@atment characteristic including

at least one target-related tissue ancestry-coecel@nding site, comprises:



including at least one protein induced at a tidsioed interface as the at least one

target-related tissue ancestry-correlated binditeg s

3. The method of claim 1 wherein defining an assomn between at least
two instances of at least one treatment paramateatleast one instance of at
least one treatment characteristic, the at leastr@atment characteristic including
at least one target-related tissue ancestry-cteelanding site, comprises:
including at least one peptide or glycopeptidamopeptide as the at least one

target-related tissue ancestry-correlated binditeg s

4. The method of claim 1 wherein defining an assom between at least
two instances of at least one treatment paramateatleast one instance of at
least one treatment characteristic, the at leastr@atment characteristic including
at least one target-related tissue ancestry-coecel@nding site, comprises:
including at least an aminopeptidase P (APP) pnasithe at least one target-

related tissue ancestry-correlated binding site.

5. The method of claim 1 wherein defining an assom between at least
two instances of at least one treatment paramateatleast one instance of at
least one treatment characteristic, the at leastr@atment characteristic including
at least one target-related tissue ancestry-coecel@nding site, comprises:

Including at least one differentially-expressedtgiroor peptide or glycopeptide or
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lipopeptide associated with endothelial tissuéhasat least one target-related

tissue ancestry-correlated binding site.

6. The method of claim 1 wherein defining an assomm between at least
two instances of at least one treatment paramateatleast one instance of at
least one treatment characteristic, the at leastr@atment characteristic including
at least one target-related tissue ancestry-ctecelanding site, comprises:
including at least integrin avB3 as the at least amnget-related tissue ancestry-

correlated binding site.

7. The method of claim 1 wherein defining an asstoam between at least
two instances of at least one treatment paramateatleast one instance of at
least one treatment characteristic, the at leastr@atment characteristic including
at least one target-related tissue ancestry-coecel@nding site, comprises:
including at least an antigen as the at least amet-related tissue ancestry-

correlated binding site.

8. The method of claim 1 wherein defining an assoam between at least
two instances of at least one treatment paramateatleast one instance of at
least one treatment characteristic, the at leastr@atment characteristic including

at least one target-related tissue ancestry-coecel@nding site, comprises:
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including at least a tissue factor as the at leasttarget-related tissue ancestry-

correlated binding site.

9. The method of claim 1 wherein defining an assomm between at least
two instances of at least one treatment paramateatleast one instance of at
least one treatment characteristic, the at leastr@atment parameter including at
least one target-related tissue ancestry-correlateting agent, comprises:
including at least an antibody as the at leasttarget-related tissue ancestry-
correlated binding agent, the antibody being assediwith the at least one target-

related tissue ancestry-correlated binding site.

10. The method of claim 1 wherein defining an asdmn between at least
two instances of at least one treatment paramateatleast one instance of at
least one treatment characteristic, the at leastr@atment parameter including at
least one target-related tissue ancestry-correlateting agent, comprises:
including at least a monoclonal antibody as theast one target-related tissue
ancestry-correlated binding agent, the monoclon@ibady being associated with

the at least one target-related tissue ancestrgleted binding site.

11. The method of claim 1 wherein defining an asdmn between at least
two instances of at least one treatment paramateatleast one instance of at

least one treatment characteristic, the at leastr@atment parameter including at
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least one target-related tissue ancestry-correlateting agent, comprises:
including at least a peptide or glycopeptide oopigptide as the at least one target-
related tissue ancestry-correlated binding agkatpeptide or glycopeptide or
lipopeptide being associated with the at leasttarget-related tissue ancestry-

correlated binding site.

12. The method of claim 1 wherein defining an asdmn between at least
two instances of at least one treatment paramateatleast one instance of at
least one treatment characteristic, the at leastr@atment parameter including at
least one target-related tissue ancestry-correlateting agent, comprises:
including at least one ligand as the at least arget-related tissue ancestry-
correlated binding agent, the at least one ligastd@ated with the at least one

target-related tissue ancestry-correlated binditeg s

13. The method of claim 1 wherein defining an asdmn between at least
two instances of at least one treatment paramateatleast one instance of at
least one treatment characteristic, the at leastr@atment parameter including at
least one target-related tissue ancestry-correlateting agent or at least one
direct end target, comprises: including a bodyesysand/or region as the direct
end target that the target-related tissue ancestmnglated binding agent is known

to select with efficacy.
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14. The method of claim 1 wherein defining an asdmn between at least
two instances of at least one treatment paramateatleast one instance of at
least one treatment characteristic, the at leastr@atment parameter including at
least one direct end target, comprises: includimg @ more of an organ, an organ
system, an organ subsystem, diseased tissue, dnedlithy tissue as the at least

one direct end target.

15. The method of claim 1 wherein defining an asdmn between at least
two instances of at least one treatment paramateatleast one instance of at
least one treatment characteristic, the at leastr@atment characteristic including
at least one target-related tissue ancestry-coecelzinding site, and the at least
one treatment parameter including at least onetdamd target, comprises:
determining the at least one direct end targenhagtoat is associated with the at

least one target-related tissue ancestry-correlateting site.

16. The method of claim 1 wherein defining an asdmn between at least
two instances of at least one treatment paramateatleast one instance of at
least one treatment characteristic, the at leastr@atment characteristic including
at least one target-related tissue ancestry-coecelzinding site, and the at least

one treatment parameter including at least onetdad target, comprises:
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determining the at least one direct end targenhagtoat includes tissue that gives

rise to the at least one target-related tissuesanyeeorrelated binding site.

17. The method of claim 1 wherein defining an asdmn between at least
two instances of at least one treatment paramateatleast one instance of at
least one treatment characteristic, the at leastr@atment parameter including at
least one target-related tissue ancestry-correlateting agent or at least one
discriminated end target, comprises: including @yt&ystem and/or region as the
at least one discriminated end target that theastlone target-related tissue

ancestry-correlated binding agent is known to avattl efficacy.

18. The method of claim 1 wherein defining an asdmn between at least
two instances of at least one treatment paramateatleast one instance of at
least one treatment characteristic, the at leastr@atment parameter including at
least one discriminated end target, comprisesudnefj one or more of an organ,
an organ system, an organ subsystem, diseasee, tsswi/or healthy tissue as the

at least one discriminated end target.

19. The method of claim 1 wherein defining an asdmn between at least
two instances of at least one treatment paramateatleast one instance of at
least one treatment characteristic, the at leastr@atment parameter including at

least one direct end target, at least one discatathend target, or at least one
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treatment agent, comprises: including the at leastdiscriminated end target as
one that is proximate to the at least one diredttarget for the at least one

treatment agent.

20. The method of claim 1 wherein defining an asdmn between at least
two instances of at least one treatment paramateatleast one instance of at
least one treatment characteristic, the at least@atment characteristic including
at least one target-related tissue ancestry-ctecel@nding site, and the at least
one treatment parameter including at least onetdaed target, at least one
discriminated end target, or at least one treatmgahnt, comprises: including the
at least one discriminated end target as onedh@abiximate to the at least one
direct end target but that receives substantialg bf the at least one treatment
agent that is applied to the at least one diredttarget by way of the at least one

target-related tissue ancestry-correlated binditeg s

21. The method of claim 1 wherein defining an asdmn between at least
two instances of at least one treatment paramateatleast one instance of at
least one treatment characteristic, the at leastr@atment parameter including at
least one target-related tissue ancestry-correlateting agent or at least one

direct intermediate target, comprises: includirgpdy system and/or region as the
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at least one direct intermediate target that tHeast one target-related tissue

ancestry-correlated binding agent is known to selgh efficacy.

22. The method of claim 1 wherein defining an asdmn between at least
two instances of at least one treatment paramateatleast one instance of at
least one treatment characteristic, the at leastr@atment parameter including at
least one direct intermediate target, compriseduding a vasculature tissue
component in contact with circulating blood or addl component as the at least

one direct intermediate target.

23. The method of claim 1 wherein defining an asdmn between at least
two instances of at least one treatment paramateatleast one instance of at
least one treatment characteristic, the at leastr@atment parameter including at
least one direct intermediate target, comprisesuding at least one endothelial

cell along a wall of the vasculature as the attleas direct intermediate target.

24. The method of claim 1 wherein defining an asdmn between at least
two instances of at least one treatment paramateatleast one instance of at
least one treatment characteristic, the at leastr@atment parameter including at
least one direct end target or at least one dinéetmediate target, comprises:

including at least one endothelial cell along alwhthe vasculature that is
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proximate to the at least one direct end targét@sit least one direct intermediate

target.

25. The method of claim 1 wherein defining an asdmn between at least
two instances of at least one treatment paramateatleast one instance of at
least one treatment characteristic, the at leastr@atment characteristic including
at least one target-related tissue ancestry-ctecel@nding site, and the at least
one treatment parameter including at least onetdinéermediate target,
comprises: including at least one endothelial lalling a property associated with
the at least one target-related tissue ancestrglated binding site as the at least

one direct intermediate target.

26. The method of claim 1 wherein defining an asdmn between at least
two instances of at least one treatment paramateatleast one instance of at
least one treatment characteristic, the at least@atment characteristic including
at least one target-related tissue ancestry-coecel@nding site, and the at least
one treatment parameter including at least oneidgis@ated end target, or at least
one treatment agent, comprises: including endathietisue proximate to non-
targeted tissue that is desired not to receivatieast one treatment agent as the

at least one discriminated intermediate target.
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27. The method of claim 1 wherein defining an asdmn between at least
two instances of at least one treatment paramateatleast one instance of at
least one treatment characteristic, the at leastr@atment parameter including at
least one discriminated intermediate target, casegriincluding non-targeted,

tissue ancestry-correlated cells as the at leastmtriminated intermediate target.

28. The method of claim 1 wherein defining an asdmn between at least
two instances of at least one treatment paramateatleast one instance of at
least one treatment characteristic, the at leastr@atment parameter including at
least one target-related tissue ancestry-correlateting agent, or at least one
discriminated intermediate target, comprises: idicig at least one body system
and/or region as the at least one discriminatetnmtdiate target that the at least
one target-related tissue ancestry-correlated mgndgent is known to avoid with

efficacy.

29. The method of claim 1 wherein defining an asdmn between at least
two instances of at least one treatment paramateatleast one instance of at
least one treatment characteristic, the at leastr@atment parameter including at
least one target-related tissue ancestry-correlateting agent, at least one
treatment agent delivery mechanism relative taatHeast one target-related tissue

ancestry-correlated binding agent, at least oragrtrent agent, or at least one
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treatment agent precursor, comprises: determimegt least one treatment agent
delivery mechanism relative to the at least ongetarelated tissue ancestry-
correlated binding agent as including direct attaeht of the at least one treatment
agent and/or the at least one treatment agents@do the at least one target-

related tissue ancestry-correlated binding agent.

30. The method of claim 1 wherein defining an asdmn between at least
two instances of at least one treatment paramateatleast one instance of at
least one treatment characteristic, the at leastr@atment parameter including at
least one target-related tissue ancestry-correlateting agent, at least one
treatment agent delivery mechanism relative taatHeast one target-related tissue
ancestry-correlated binding agent, at least oragrtrent agent, or at least one
treatment agent precursor, comprises: determimegt least one treatment agent
delivery mechanism relative to the at least ongetarelated tissue ancestry-
correlated binding agent as including indirectcttaent of the at least one
treatment agent and/or the at least one treatngemit @recursor to the at least one
target-related tissue ancestry-correlated bindgeng via one or more

intermediary structures.

31. The method of claim 1 wherein defining an asdmn between at least

two instances of at least one treatment paramateatleast one instance of at
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least one treatment characteristic, the at leastr@atment parameter including at
least one target-related tissue ancestry-correlateting agent, at least one direct
end target, at least one treatment agent delivegshanism relative to the at least
one target-related tissue ancestry-correlated hgndgent, at least one treatment
agent, or at least one treatment agent precursmpieses: determining the at least
one treatment agent delivery mechanism relatitbeat least one target-related
tissue ancestry-correlated binding agent as inetudimechanism by which the at
least one treatment agent and/or the at leastrea@tent agent precursor may

access and/or affect the at least one direct egdtta

32. The method of claim 1 wherein defining an asdmn between at least
two instances of at least one treatment paramateatleast one instance of at
least one treatment characteristic, the at leastr@atment parameter including at
least one treatment agent, comprises: includingtheast one treatment agent as

one that modulates a function of a cell in a usafd/or desired manner.

33. The method of claim 1 wherein defining an asdmn between at least
two instances of at least one treatment paramateatleast one instance of at
least one treatment characteristic, the at leastr@atment parameter including at

least one treatment agent, comprises: includingast one healing, destroying,
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repairing, enhancing, pro-apoptotic, anti-apoptatitotic accelerating, mitotic

decelerating, and/or imaging agent as the at twestreatment agent.

34. The method of claim 1 wherein defining an asdmn between at least
two instances of at least one treatment paramateatleast one instance of at
least one treatment characteristic, the at leastr@atment parameter including at
least one treatment agent, comprises: includingtheast one treatment agent as
one that delivers radio-immunotherapy or therajy &mhances repair of damaged

DNA or therapy that suppresses repair of damaged.DN

35. The method of claim 1 wherein defining an asdmn between at least
two instances of at least one treatment paramateatleast one instance of at
least one treatment characteristic, the at leastr@atment parameter including at
least one treatment agent, comprises: includingaat one radionuclide or DNA
repair-modulating agent or pro- or anti-apoptogerat as the at least one treatment

agent.

36. The method of claim 1 wherein defining an asdmn between at least
two instances of at least one treatment paramateatleast one instance of at
least one treatment characteristic, the at leastr@atment characteristic including
at least one target-related tissue ancestry-coecelzinding site, and the at least

one treatment parameter including at least onénties® agent precursor,
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comprises: including an immune-response elemetiteaat least one treatment
agent precursor that is known to attach selectiteetihe at least one target-related

tissue ancestry-correlated binding site.

37. The method of claim 1 wherein assigning the@asion to at least one

memory comprises: assigning the association teaat lone relational database.

38. The method of claim 1 wherein assigning the@asion to at least one
memory comprises: assigning the association teast lone object-oriented

database.

39. A computer program product comprising: a sidresdring medium
bearing at least one of (a) one or more instrustion defining an association
between at least two instances of at least oneriegd parameter and at least one
instance of at least one treatment charactertbicat least one treatment
parameter including at least one target-relatesgiéiancestry-correlated binding
agent, at least one direct end target, at leastimceminated end target, at least
one direct intermediate target, at least one disoated intermediate target, at
least one treatment agent delivery mechanism vel&ti the at least one target-
related tissue ancestry-correlated binding ageieast one treatment agent, or at

least one treatment agent precursor, and the €itdea treatment characteristic
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including at least one target-related tissue angesirrelated binding site, and (b)

one or more instructions for assigning the associdd at least one memory.

40 - 42. (canceled)

43. A system comprising: a computing device; arstruttions that when
executed on the computing device cause the congpdéwice to (a) define an
association between at least two instances ofat e treatment parameter and
at least one instance of at least one treatmemnactegistic, the at least one
treatment parameter including at least one tamgated tissue ancestry-correlated
binding agent, at least one direct end targetatlone discriminated end target, at
least one direct intermediate target, at leastdswiminated intermediate target,
at least one treatment agent delivery mechanisativelto the at least one target-
related tissue ancestry-correlated binding ageieaat one treatment agent, or at
least one treatment agent precursor, and the sitdea treatment characteristic
including at least one target-related tissue angesirrelated binding site, and (b)

assign the association to at least one memory.

44. (canceled)

45. (canceled)
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46. A device comprising: a treatment system, thattnent system
comprising (a) treatment logic that is operablddétine an association between at
least two instances of at least one treatment petearand at least one instance of
at least one treatment characteristic, the at @astreatment parameter including
at least one target-related tissue ancestry-coecelzinding agent, at least one
direct end target, at least one discriminated argkt, at least one direct
intermediate target, at least one discriminateerméediate target, at least one
treatment agent delivery mechanism relative taatHeast one target-related tissue
ancestry-correlated binding agent, at least orartrent agent, or at least one
treatment agent precursor, and the at least oasreat characteristic including at
least one target-related tissue ancestry-correlateting site, and (b) a treatment

data memory that is operable to store the assogiati

47. (canceled)

48. (canceled)

49. A method comprising: defining an associatiotwieen at least two
instances of at least one treatment parametertdadst one instance of at least
one treatment characteristic, the at least onéntiexgt parameter including at least
one target-related tissue ancestry-correlated gndgent, at least one direct end

target, at least one discriminated end targeeastlone direct intermediate target,
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at least one discriminated intermediate targdeast one treatment agent delivery
mechanism relative to the at least one targete@lassue ancestry-correlated
binding agent, at least one treatment agent, leaat one treatment agent
precursor, and the at least one treatment chaistatencluding at least one target-

related tissue ancestry-correlated binding site.

50. A method comprising: defining an associatiotwieen at least two
instances of at least one treatment parametertdadst one instance of at least
one treatment characteristic, the at least onéntiese parameter including at least
one target-related tissue ancestry-correlated hinsite, at least one direct end
target, at least one discriminated end targetastlone direct intermediate target,
at least one discriminated intermediate targdeast one treatment agent delivery
mechanism relative to the at least one targetaelassue ancestry-correlated
binding agent, at least one treatment agent, l@aat one treatment agent
precursor, and the at least one treatment chaistatencluding at least one target-
related tissue ancestry-correlated binding agewt;assigning the association to at

least one memory.

51. (canceled) - 61. (canceled)

62. A method comprising: defining an associatiotwieen at least two

instances of at least one treatment parametertdadst one instance of at least
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one treatment characteristic, the at least onéntiese parameter including at least
one target-related tissue ancestry-correlated hinsite, at least one direct end
target, at least one discriminated end targetastlone direct intermediate target,
at least one discriminated intermediate targdeast one treatment agent delivery
mechanism relative to the at least one targetaelassue ancestry-correlated
binding agent, at least one treatment agent, l@aat one treatment agent
precursor, and the at least one treatment chaistatencluding at least one target-

related tissue ancestry-correlated binding agent.
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Appendix C

Table C-1. Incremental Public Burden Cost UnderRhoposed Board Rules
Unaccounted for by the PTO'’s total respondent basien.

Task

Estimated
Associate
Time
(hour)*

Estimated
Partner
Time
(hour)*

Estimated
Associate
Time

(hour)**

Estimated
Partner Time
(hour)**

supporting all “facts” by a reference
to the page number of the Record,

including a citation to a specific line
or paragraph and to a drawing figure

and element number of the Record as

required by proposed Bd.R. 41.37(n)

12

0.5

37.0

15

identifying where an argument was
made in the first instance to the
examiner, specifically identifying the
point made by the examiner and
indicate where appellant previously

responded to the point, as required by

proposed Bd.R. 41.37(0)

5.0

generating a clean copy of all claims
pending in the application or
reexamination proceeding on appedl
including the status of every claim a
required by proposed Bd.R. 41.37(p

~

5.0

generating a claim support and
drawing analysis section including an
annotated claim document where
each separately argued claim is

annotated to include the page and line

or paragraph where the limitation is
described in the specification, as
required by proposed Bd.R. 41.37(r

15.4

generating a means or step plus
function analysis section including &
copy of the claim indicating in bold
face between braces ({ }) the specifi
portions of the specification and
drawing that describe the structure

O

material or acts corresponding to edch

claimed function, as required by
proposed Bd.R. 41.37(s)

9.3
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Task

Estimated
Associate
Time
(hour)*

Estimated
Partner
Time
(hour)*

Estimated
Associate
Time

(hour)**

Estimated
Partner Time
(hour)**

distilling complex arguments in the
records into declarative sentences
within the 30 page requirement of
proposed Bd.R. 41.37(v) (including
client conferences to discuss the
significant post-issuance claim
interpretation/patent validity risks
associated with complying with this
“procedural” requirement)

12.3

3.1

including a section discussing the
“scope and content of the prior art,
any differences between claims and
the prior art, and the level of skill in
the art, as required by proposed Bd
41.37(n)

R.

15.4

3.1

assessing implications of waivers of|
arguments regarding examiner
findings/positions for applications
having, for instance, claims in exces
of 20 (e.g., client conferences to
discuss the implications of waiver a
strategies in view of same (e.g.,
multiple parallel appeals and/or
multiple parallel filed continuing
applications)

72

nd

8.0

6.2

client conferences to discuss the
significant post-issuance legal risks,
such as prosecution history estoppeg
inherent in pre-issue claim analysis
and interpretation

3.1

6.0

Total Time

30

4.5

110.5

23.9

Estimate Hourly Rate

$413

$530

$413

$530

Total additional cost burden per
case
[(Total time )* (estimated hourly
rate )* (PTO's estimated number of

response of 23,145)]

$286,766,550

$55,200,82

$1,056,256,7

93 $292,871

04

*Estimate provided by outside counsel, based opigdl case including 4
independent claims, and 24 total claims

**Estimate extrapolating outside counsel estimadeepresentative Intellectual
Ventures case including 74 total claims [((outsidansel estimate)/24 claims)*
(representative 74 total claims)]
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Table C-2. Incremental Public Burden Cost UnderRhoposed Board Rules
Unaccounted for by the PTO'’s total respondent basien.

Task

Estimated
Associate
Time
(hour)+

Estimated
Partner
Time
(hour)+

Estimated
Associate
Time
(hour)++

Estimated
Partner
Time
(hour)++

supporting all “facts” by a reference to the pagenher of
the Record, including a citation to a specific lore
paragraph and to a drawing figure and element nuwibe
the Record as required by proposed Bd.R. 41.37(n)

12

0.5

18.5

0.8

identifying where an argument was made in the firstance
to the examiner, specifically identifying the pomade by
the examiner and indicate where appellant prewousl
responded to the point, as required by proposeR.Bd.
41.37(0)

2.5

generating a clean copy of all claims pending & th
application or reexamination proceeding on appeauding
the status of every claim as required by propost:&B
41.37(p)

2.5

generating a claim support and drawing analysis@ec
including an annotated claim document where each
separately argued claim is annotated to includg@#ge and
line or paragraph where the limitation is describethe
specification, as required by proposed Bd.R. 41)37(

7.7

generating a means or step plus function analgsison
including a copy of the claim indicating in bold:éa
between braces ({ }) the specific portions of the
specification and drawing that describe the stmectoaterial
or acts corresponding to each claimed functiomeqsired
by proposed Bd.R. 41.37(s)

4.6

distilling complex arguments in the records intaldeative
sentences within the 30 page requirement of prapBseR.
41.37(v) (including client conferences to discumss t
significant post-issuance claim interpretation/patalidity
risks associated with complying with this “procealtr
requirement)

6.2

15

Including a section discussing the “scope and cdriEthe
prior art, any differences between claims and tier @rt,
and the level of skill in the art, as required bgposed
Bd.R. 41.37(n)

7.7

15
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Estimated Estimated Estimated Estimated
Associate Partner Associate Partner
Time Time Time Time
Task (hourn)+ (hourn)+ (hour)++ (hour)++
assessing implications of waivers of argumentsraing
examiner findings/positions for applications hayifay
instance, claims in excess of 20 (e.g., client eanfces to 2 4.0 3.1
discuss the implications of waiver and strategiegéw of
same (e.g., multiple parallel appeals and/or nmeljgarallel
filed continuing applications)
client conferences to discuss the significant pgmiance
legal risks, such as prosecution history estoppleérent in 1 1.5 3.0
pre-issue claim analysis and interpretation
Total Time 30 4.5 55.3 11.9
Estimate Hourly Rate $413 $530 $413 $530
Total additional cost burden per case
$286,766,550, $55,200,825 $528,128,396 $146,435,

[(Total time )* (estimated hourly rate )* (PTO's
estimated number of response of 23,145)]

+Estimate provided by outside counsel, based gpiaal case including 4
independent claims, and 24 total claims

++Estimate extrapolating outside counsel estimatespresentative Intellectual
Ventures case including only 37 total claims [(édé counsel estimate)/24
claims)* (representative 37 total claims)]

a7
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Appendix D

Table D-1. Estimated Incremental Burden Cost font@uation Applications,

Appeal Briefs, Reply Briefs, and Oral Arguments daated with Complying with the
Proposed Board Rules. These estimates are bastataprovided by outside counsel

for a representative case including 24 claims.

Estimated Estimated Estimated :
. X Estimated
Associate Partner Associate :
. . . Partner Time
Time Time Time (hour)*™
Task (hour)* (hour)* (hour)**
Filing a Continuation Application 2.0 6.2
Drafting an Appeal Brief 50.0 7.0 154.2 21.6
Drafting an Reply Brief 16.0 2.0 49.3 6.2
Presenting Oral Arguments 4.0 20 12.3 6.2
Telephonically ' ' ' '
Total Time 72.0 11.0 222.0 33.9
Estimate Hourly Rate $413 $530 $413 $530
Total cost burden per case
[(Total time )* (estimated hourly | $688,239,720| $134,935,330 $2,122,072,470  $416,630
rate )* (PTO's estimated number of
response of 23,145 appeal briefs)]

*Estimate provided by outside counsel, based gpigdl case including 4
independent claims, and 24 total claims

**Estimate extrapolating outside counsel estimadeepresentative Intellectual
Ventures case including 74 total claims [((outsidansel estimate)/24 claims)*

(representative 74 total claims)]
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Table D-2. Estimated Incremental Burden Cost font@uation Applications,
Appeal Briefs, Reply Briefs, and Oral Arguments daated with Complying with the
Proposed Board Rules. These estimates are bastataprovided by outside counsel

for a representative case including 24 claims.

Estimated Estimated Estimated Estimated
Associate Partner Associate Partner
Time Time Time Time
Task (houn)+ (houn)+ (houn)++ (houn)++
Filing a Continuation Application 2.0 3.1
Drafting an Appeal Brief 50.0 7.0 77.1 10.8
Drafting an Reply Brief 16.0 2.0 24.7 3.1
Presentm_g Oral Arguments 40 20 6.2 31
Telephonically
Total Time 72.0 11.0 111.0 17.0
Estimate Hourly Rate $413 $530 $413 $530
Total cost burden
[(Total time )* (estimated hourly rate | $688,239,720] $134,935,350 $1,061,036,235 $208,824,3
)* (PTO's estimated number of
response of 23,145)]

+Estimate provided by outside counsel, based gpiaal case including 4
independent claims, and 24 total claims

++Estimate extrapolating outside counsel estimatespresentative Intellectual
Ventures case including only 37 total claims [(&deé counsel estimate)/24
claims)* (representative 37 total claims)]
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